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PINION AND ORDER

The appellant has petitioned for review of an initial
decision that affirmed the agency’s removal action. For the
reasons set forth below, we DENY the petition for review
because it fails to meet the criteria for review set forth at
5 C.F.R. § 1201.115. We REOPEN the appeal, on our own motion
under 5 C.F.R. § 1201.117, however, to further address the

propriety of the penalty of removal, and AFFIRM the initial



decision as MODIFIED by this Opinien and Order, still
SUSTAINING the removal action.
\ BACKGROUND

The appellant was appointed to the Senior Executive
Service (SES) and placed in an ES~3 Assistant Deputy Chief of
Staff for Base Operations Support (Civilian Personnel)
position on September 22, 1991. See Initial Appeal File
(IAF), Tab 8k, Subtabs 4i, 47. In this position, the
appellant was the chief civilian personnel officer for TRADOC
(Training and Doctrine Command), encompassing 40,000 civilian
employees nationwide. One of the employees under his direct
supervision was Mary Cline, a GM-15 Director of the Peninsula
Civilian Personnel Support Activity (PCPSA). One of Cline’s
direct subordinates was Kachy Hamilton, a GM-13 Chief of the
Operational Support Division at PCPSA. The appellant was
Hamilton’s second-line supervisor and the official responsible
for reviewing all personnel actions pertaining to her,
including performance appraisals, promotions, and awards. He
was also Cline’s first-line superisor.

At some point during the autumn of 1991, the appellant
and Hamilton began a social relationghip that, by November or
Decenber, had become sexual. They were married to others.
Hamilton and the appellant furthered their relationship by
conducting voluminous personal and, occasionally, sexually
suggestive correspondence via PROFS, the agency’s electronic
mail system. See, e.g., IAF, Tab 8a, Subtab 4h2. In the

winter of 1992, Cline began to suspect that the appellant was



sexually harassing Hamilton. Cline gquestioned Hamilten about
her suspicions. In Cline‘s opinion, Hawmilton-s response was
equivccal as to whether the apparent vrelationship between
Hamilton and the appellant was consensual, so Clir. reported
the apparent relationship to the agency’s In.r71.2r General
(IG).

At the conclusion of the IG investigati.™:, the agency
removed the appellant, effective August 7, 19%9<4, based on two
charges. See IAF, Tab 8a, Subtabs 4a, 4c, 4g. The first
charge, conduct unbecoming a Federal employee, contained ﬁwo
specifications: (1) The appellant‘’s “adulterous relationship
with a subordinate female employee” was in violation of AR
690-700, chapter 7%1, see id., Subtab 4g at 1 and Tal 1734,
Subtab 13 at 9; and (2) he made ~disparaging and demeaning
comments” about Cline in some of his PROFS notes to Hamilton.,
See IAF, Tab 8a, Subtab 4g at 1. The second charge, violation
of AR 600-50, Standards of Conduct, see id. and Tab 8b,
Subtal 41, also contained two specifications: (1) That the
appellant’s relationship with Hamilton “could reasonably be
expected to create th= uppearance of [his] giving preferential
treatment to ([Hamilton]; could reasonably be expected to
resuit in impeding Government efficiency; could reasonably be
expected to create the appearance that [he] had lost
independence 0ir impartiality ... and, could reasonably be
expected to adversely affect the confidence of the public in
the integrity of the Government”; and (2) that he #wrongfully

and without authority misused Government equipment” in



violation of AR 600-50, chapter 2, paragraph 2-4, by sending
"nunerous messages of a personal nature” to Hamilton via
PRGF3. See IAF, Tab 8a, Subtab 4g at i-2.

After affording the appellant his requested hearing, the
administrative judge affirmed the removal action upon finding,
inter aiia, that: The agency proved both charges and all four
specifications by a preponderance of the evidence; the
appellant failed to establish his affirmative defenses of
race, sex, and marital status discrimination, retaliation :or
engaging in protected EREOC activity, and vicvlation of his First
Amendment rights; and the penalty of removal was reascnable.
See Initial Decisicn (X.D.), IAF, Tab 27.

The appellant has netitioned for review of the initial
decision. See Petition for Review Fils (PFRF), Tab 1. The
agency has timely responded in oppozition to the petition.
Id., Tab 7.

ANALYSIS

The material facts in this appeal are not disputed. The
appellant admitted below that he had an affair with Hamilton,
that he used PRQFS.to send numercv: love letters to her, and
that some of those PROFS notes contained remarks that
disparaged Cline. See, e.g., H2:i1ing Transcript (Tr.) at 440,
445~46, 463-64. The main thrust of his argument is that his
conduct was not actionable because: his affair with Hamilton
was a private matter and none of the agency’s business; the
personal use of PROFS was so widespread that it was unfair to

discipline him; and the disparaging comments about Cline were



private remarks between £iiends and, in any event, fuch
comments were common in the workplace and not acticnable.

Most of the arpellant’s arguments on review are
essentially an attempt to relitigate the merits of the appeal.
He endeavors to avoid having his arguments cast as mere
disagreement with the administrative 3judge’s findings by
mischaracterizing the evidence and contending that the
administrative Jjudge misstated it. Despite his efforts,
however, the appellant’s contentions on review regarding both
the merits of ‘he agencyfs charges and his own affirmative
defenses, 1in fact, do coustitute mere disagreement with the
administrative judge’s exriiined Jact findings and ciredibility
determinations and de not wariant full review of the record by
the Board. See Jackson . Veterans Administration, 768 F.24
1325, 1331 (Fed. Cir. 1%3.}; Hillcown v. Department of the Army,
35 M.S.,P.R. 483 458 { '9d.'; weaver v. Department of the Navy,
2 M.S.P.R. 129, 133-34 (4i%8uv), review denied, 669 F.2d 613
(9th Cir. 1982) (per curiam).

The appellant also argue: that the administrative judge
and the deciding official erred by determining that the
penalty of removal is re~sonable. See PFRF, Tab 1 at 21-23,
25-26. Again, this constitutes mere disagreement with the
findings of the administrative judge, and fails to satisfy the
criteria for review under 5 C.F.R. § 1:11.115. We find that
the administrative judge’s detailed, rwvasoned determinations
regarding the penalty are correct. We reopen this appeal,

however, to augment the administrative judge’s reasoning and



to correct one nonprejudicial error in her characterization of
the testimony presented at the h=aring.

The Board will review an agency-imposed penalty only to
determine if the agency cun-.dered all of the relevant factors
and exercised management <i:cretion witnin tolerable limits of
reasonableness, See, 2,4., Betz v. General Services
Administration, 55 M.S.F.k. 424, 427 (1992); Douglas v.
Veterans Administration, 5 M.S.P.R. 280, 306 {1981). In
making this determination, we must give due weight to the
agency’s primary discretion in exerrising its managerial
function of maintaining emplovee discipline and efficiency,
recognizing that the Board‘s function is not to displace
management responsibility, but to assure thalt managerial
judgment has been properly exercised. Betz, 55 M.S.P.R. at
427; Douglas, 5 M.S.P.R. at 306.

The appellant argues that removal is an impermissible
"exemplary” penalty. See PFRF, Tab 1 at 2i-22. This arqument
appears to be based on the fact that thera is no record that the
agenicy has ever imposed similar discipline on an employee for
a similar offense. Hownever, thz special combination of
circumstances at play in +his appeal, including the nature of
the misconduct itself, the specific coumbination of charges and
specifications, the appellant‘’s SE3 statug, a~.d his many years
of wunblemished service, render this &ppeal unique. In
determining whether the &#gency’s penalty amounts to an abuse
of discretion, the Board is required to evaluate the unique

circumstances of each cas.. See, e.g., Sm.th v. Department of



the Air Force, 48 M.S.P.R. 594, 599 (1991); I.D. at 23. The
mere fact that this 1s a unique case does not render the
penalty exemplary.

The appellant further argues that the agency treated him
as 1f he were a military officer rather than a civilian
employee. See PFRF, Tab 1 at 21-22, Although the deciding
official testified that a military officer who engaged in
similar misconduct would be court-martialed, this statement
does not mean that the agency treated the appellant as if he
were a militarv officer. See Tr. at 189-90. It merely
indicates that the deciding official considered the
appellant’s misconduct to be extremely serious. There is no
evidence 1indicating that the deciding official considered
wumpermissible factors in this regard.

In addition, the appellant refers to the #*usual agency
protestations about loss of trust and confidence,” PFRF, Tab 1
at 22, in a belittling manner, and alleges that the agency did
not alter his duties after receiving the results of the IG
investigation., Id. at 22. It is true that the agency did not
alter most of his assigyned responsibilities after it received
the results of the IG investigation because it wanted to keep
the matter secret. Tr. at 138, However, the proposing
official testified that he was careful to adjust the
appellant’s assigned Jleave and, apparently, speaking and
public engrgement schedule to aveid any possible appearance of
a conflict. Tr. &t 138, 163-64. The proposing official also

testified that he relieved the appellant of his responsibility



for rating Ciine’s and Hamilton’s performance because of the
obvious potential for the appearance of impropriety in that
regard. Tr. at 15%-60.

We alsc note that the appellant occupied a particularly
h:i;gh-rankinq position and was the chief civilian personnel
policy maker f£for TRADOC, a position in which the agency’s
trust and confidence in Dbis professional ‘judgment was
unusually important. The proposing and deciding officials
quite simply could no longer trust his professional judgment
after this misconduct came to light. I.D. at 21-23.

The appellant claims that the penalty is ceontrary to the
agency’s table of penalties. See PFRF, Tab 1 at 25. In this
regard, he points out the recommended penalties for
discourtesy (written reprimand to l-~day suspension), misuse of
government: property (written reprimand to removal), and
unbecoming conduct {l1-day suspension to removal). Id.; see
also IAF¥, Tab 17a, Subtab 13 at 5, 7, 9. But the appellant
was not removed for mere discourtesy. Nor was he removed for
mere misuse of government property or for a simple instance of
unbecoming conduct. He was removed based on proven charges of
unbecoming conduct (two specifications) and violation of the
standards of ccnduct (twe specifications). All of these
specifications were related to his ongoing lack of judgment by
engaging in an affair with Hamilton, and undercutting Cline‘s
supervisory authority over Hamilton. These acts severely
undermined the agency’s direct chain of command. See, e.q.,

MclLeod v. Department of the Treasury, 12z M.S.P.R. 451, 452~53



{1982); I.D. at 3-13. Furthermore, this was unique misconduct
and, although there simply is ne¢ specific provision for it in
the agency’s table of penalties, that does not mean that the
agency is prohibited from crafting an appropriate penalty to
fit the misconduct, provided that the penalty is reasonable.
The administrative Jjudge found that, because the
appellant’s mnisconduct caused an irreparable breach of trust
in his professional, managerial Jjudgment and irrevocably
undermined his credibility as an interpreter of personnel law,
the agency did not abuse its discretion by selecting the
penalty of rermoval. See I.D. at 21-22. However, we note that
the administrative judge stated that the proposing and
deciding oificials testified that, had they authority to do
so,* see I.D. at 20-21, they would have demcted the appellant
to a nonsupervisory GS-13 positicn. See I.D. at 22.2 This is

a mischaracterization of the testimony.

——

1 In a disciplinary action against a member of the SES
under 5 U.£.C. § 7542, the statute provides only for removals
and for suspensions of mwore than 14 days. See also Federal
Personnel Manual Supp. 920-1, subch. 10-5(a)(3) (Oct. 31,

1989} . The Board, however, as the administrative judge
correctly found, has the statutory authority to mitigate such
actions taken against an SES nember. See 5 U.S.C.
§ 7701(b)(3); I.D. at 21 n.2,

2

See also Bivens v. Tennessee Valley Authority, 8 M.S.P.R.
458, 461-63 (1981) (the deciding official’s testimeny that he
did not want to =zign the notice removing the appeliants but
was instructed to do sc¢ shows that he did not corsider the
relevant mitigating factors; mitigation of the appellants’
renovals to 60-day suspensions was warranted based, inter
alia, upon their long vears of unblemished service and the
testimony of the proposing and the deciding ofticials that
they were satisfied with the appellants’ work and it would not
be a problem if they weres allowed to return to work).
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The proposing official testified that, prior to arriving
at his decision to propose the appellant’s removal, he
inguired about any possible re-employment rights the appellant
would Leve after being removed from the SES, and discovered
that the appellant would enjoy the same right to apply for
Federal empioyment as any other person, but was not entitled
tc any priority consideration. Tr. at 124-25, 147-48.

The deciding official testified that he believed that the
appellant could stiil perform in a nonsupervisory position,
outgside the TRADOC organization, and outside the personnel
management field. Tr. 206~07. He explained that he lacked
confidence in the appellant’s ability to function properly in
a supervisory position because of the misconduct at issue in
this appeal. Tr. ac 206. He further testified that the
appellant was rather well-known throughout TRADOC and the
agency’s personnei community in general because of his high-
ranking position, that news of his misconduct would spread
quickly, and that this notoriety would have undermined his
credibility either in a TRADOC position cr in a personnel
position within the agency but outside TRADOC. Tr. at 206-07.

Thus, although the administrative Jjudge incorrectly
stated that the proposing and deciding officials testified
that they would have damoted the appellant had they not lacked
authority to do so0, we believe that a fair implication can be
drawn from the deciding official’s testimony that he believed
that the appellant c¢ould not function adequately in any

supervisory position, in a nonsupervisory TRADOC position, or
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in a nonsupervisory personnel position. Furthermore, the
administrative judge‘’s error did not prajudice the appellant’s
substantive rights and thus provides no basis for reversal of
the initial decision. See Panter v. Depariment of the Air
Force, 22 M.S.P.R. 281, 282 (1984).

The appellant also asserts that he showed contrition for
his conduct, thus exhibiting a potential for rehabilitation.
See PFRF, Tab 1 at 22, However, the evidence of record
indicates that the appellant did not show contrition. The
deciding official specifically testified that the appellant
expfessed remorse for the ~“hasslie” involved in pursuing the
investigation against him, but J4id not apologize for the
underlying misconduct. Tr. at 186-87; sgee X.D. at 23.

The administrative judge found that the appellant #is not
a good candidate for rehabilitation because he has yet to
recognize that he committed actionable offenses.” I.D. at 23.
She determined that, due to his particular expertise in
personnel matters, the appellant #“should have known better.”
Id. Even at this late date, the appeilant still dcoes not
understand the serious nature of his misconduct. He =till
contends that his affair with Hamilton was none of the
agency’s business and he still denies that his flagrant misuse
of PROFS and his offensive and demeaning comments akout Cline
are actionable misconduct. See PFRF, Tab 1 at 7, 10-11. He
does not appear to understand that he is held to a higher
standard of conduct because of his SES status and because his

position made him TRADOC’s highest-ranking personnel policy
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maker, and one of a handful of the highest-ranking persconnel
officers in the entire agency. See, e.g., Walcott v. U.S.
Postal Service, 52 M.S.P.R. 277, 284 (1992) (an agency can
hold a high~-ranking supervisor to a higher standard of conduct
foE purposes of penalty), arff‘d, ¢80 F.2d 744 (Fed. Cir. 1992)
(Table). We concur that the appellant exhibits little, if
any, potential for rehabilitation.

We note that the appellant has 23 years of exemplary
service with no prior disciplinary record. The administrative
judge found that the deciding official testified credibly that
he weighed these factors and found that removal was
nevertheless warranted. See I.D. at 21-22. 1In light of the
seriousness of the appellant’s misconduct and the absence of
potential for rehabilitation, the administrative Jjudge
determined, and we agree, that these factors do not warrant
mitigation of the penalty. See I.D. at 22-23; see also
McLaughlin v. U.S. Postal Service, 55 M.S.P.R. 192, 207-08
(1992) (the appellant’s 28 years of unblemished service,
cooperation with the agency’s investigation into is
misconduct, and letters of recommendation submitted on his
behalf, did not outweigh the seriousness of his misconduct and
did not warrant mitigation of the penalty of removal).

Finally, the appellant reasserts that the penalty was
disparately severe when compared t¢ that imposed con other
employees who engaged in similar misconduct. See PFRF, Tab 1
at 23-25. He specifically identifies three agency employees

to whom he alleged to be similarly situated, Oben Johnson,
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Rosetta Green, and Hamilton. He also lists five cases in
which TRADOC employees were disciplined for different
varieties of discourteous or disrespectful behavior. These
five employees were graded from GS-12 to GM-14, and received
difcipline ranging from a 3-day suspension to no action. See
IA¥, Tab 19, Appellant’s Exhibit 0 at 5-10.

For her part in the misconduct described in this appeal,
and for the additional charge of making a false statement to
the IG investigator, Hamilton was demoted from a GM-13 to a
nonsupervisory GS-12 position. See IAF, Tab 17a, Subtabs 28,
31. Johnson, an EEO Officer in TRADOC’s EEO Directorate, and
Green, his subordinate, were accused o¢f having a sexual
relationship, but after the agency’s investigation failed to
produce any evidence of an improper relationship, the two EEO
enployees were counseled about the importance of avoiding the
appearance of impropriety. See IAF, Tab 17b, Subtabs 35, 36;
I.D. at 13-14.

The administrative judge correctly found, in determining
that the appellant failed to prove his defenses of sex and
race discrimination based on disparate penalty, that none of
these employees whom the appellant identified for comparison
purposes are similarly situated to the appellant. See I.D. at
15~16. None of them were members of the SES, and only
Hamilton was found to have engaged in similar sexual
misconduct. Thus, the appellant’s argument that he received a
disparate penalty is meritless. None of the other five

unnamed TRADOC employees that he refers to on review are
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similarly situated to the appellant either, for the same
reasons. In any event, where the punishment is appropriate to
the seriousness of an employee’s offense, an allegation of
disparate penalties is no basis for reversal of an initial
deq}sion or mitigation of the agency’s penalty determination.
See Stevenson v. Department of Defense, 55 M.S.P.R. 625, 631
(1992).

Accordingly, we conclude that the penalty of removal is
reasonable under the unique circumstances of this appeal.

ORDER

This is the final order of the Merit Systems Protection

Board in this appeal. & C.F.R. § 1201.113(c).
NOTICE TC APPELLANT

You have the right to reguest further review of the

Board’s final decision in your appeal.

Discrimination Claims: Administrative Review

Pl

You may request the Equal Employment Opportunity
Commission (EEOC) to review the Board’s final decision on your
discrimination claims. See 5 U.S.C, § 7702(b)(1). You must
submit your request to the EEOC at the following address:

Equal Employment Opportunity Commission
Office of Federal Operations
P. O, Boex 19848
Washington, DC 20036
You should submit your request to the EEOC no latex than 30
calendar days after receipt of +this order by your

representative, if you have one, or receipt by you personally,

whichever receipt occurs first. See 5 U,S8.C. § 7702(b) (1).
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Discrimination and Other Claimsg: Judicial Action

If you do not request review of this order on your
discrimination claims by the EEOC, you may file a civil action
against the agency on both your discrimination claims and your
other claims in an appropriate United States district court.
See 5 U.5.C. § 7703(b) (2). You should file your civil action
with the district court no later than 30 calendar days after
receipt of this order by your representative, if you have one,
or receipt by you personally, whichever receipt occurs first.
See 5 U.85.C. § 7703(b)(2). If the action involves a claim of
discrimination based on race, color, religion, sex, national
origin, or a handicapping condition, youv may be entitled to
representation by a court-appointed lawyer and to waiver of
any requirement of prepayment of fees, costs, or other
security. See 42 U.S.C. § 2000e5(f); 29 U.5.C. § 794a.

Other Claims: Judicial Review

If vou choose not to seek review of the Board’s decision
on your discrimination claims, you may request the United
States Court of Appeals for the Federal Circuit to review the
Board’s final decision on other issues in your appeal if the
court has jurisdiction. See 5 U.3.C. § 7703(b)(1). You must
submit your request to the court at the following address:

United States Court of Appeals
for the Federal Circuit
717 Madison Place, N.W.

Washington, DC 20439

The court must receive your request for review no later than

30 calendar days after receipt of +this order by your
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representative, if you have one, or receipt by you personally,

whichever receipt occurs first. 5 U.s.C. § 7703(b)(1).
FOR THE BOARD: y/i:iE2/4Lj? ﬁJLz@ZB

Robert E. aylor
Clerk of/the Boa

Washington, D.C.



